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INTRODUCTION

“The means may be likened to a seed, the end to a tree; and there is just the same inviolable
connection between the means and the end as there is between the seed and the tree.

We reap exactly as we sow.”

[M. K. Gandhi, Hind Swaraj. Chap. XVI]

I.  Background of these Guidelines

Universal Declaration of Human Rights
Article 3
“Everyone has the right to life, liberty and security of person.”
International Covenant on Civil and Political Rights
Article 6
“1. Every human being has the inherent right to life. This right shall be protected by law. No one shall be
arbitrarily deprived of his life.”
Article 9
“1. Everyone has the right to liberty and security of person.”

In order to be able to fulfil their responsibilities of maintaining law, safety and public order and preventing
and detecting crime, law enforcement officials are granted a number of powers, including the power to use
force and firearms.

Explanatory note: The term law enforcement official includes any security forces, including military forces,
who exercise police powers, especially the power of arrest and detention. For reasons of readability, the term
‘police’ is sometimes used, however still in the broader sense to include other law enforcement personnel exer-
cising police powers. See also: Commentary a) and b) to Art. 1 Code of Conduct for Law Enforcement Officials.

This power is often referred to as the state’s “monopoly of force”, that is, in so far as law enforcement officials
are given the power to use force and firearms, this power is granted to them for the fulfilment of their duties to
enforce the law. This power therefore comes with obligations and responsibilities, in particular with regard to
the human rights that may be affected by the use of these powers and which the state and its agents are
obliged to respect and protect. In the end, the legitimacy of and public trust in the law enforcement authority
and the state as a whole are at risk when force and firearms are used in an excessive, arbitrary, abusive or oth-
erwise unlawful manner. Human rights must be upheld whenever law enforcement agents exercise their power
to use force and firearms.

In this regard, it is important to keep in mind the extremely challenging nature of the law enforcement profes-
sion: in their daily duties, law enforcement officials face a wide variety of situations, which sometimes require
instantaneous decisions, with difficult judgements to be made about the appropriate response to the situa-
tion, often in highly stressful and even dangerous circumstances. In such situations they need to be guided,
instructed and supported by a legal and operational framework that enables them to make the best possible
decisions.
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This framework should therefore be perceived as a source of support (and not as a burden) in the difficult situ-
ations law enforcement officials face, in providing:

— afirm legal ground on which to operate,

— operational instructions and guidance helping to make appropriate decisions, and

— adequate equipment and training to enable law enforcement officials to put these instructions into practice.

The creation of such a framework is ultimately the responsibility of the government and the command leader-
ship of the law enforcement agency. They must ensure effective, lawful and human rights compliant policing.
Moreover, it is an essential element of the state’s obligation to guarantee the right to life and to physical integ-
rity of every person.

Nadege Dorzema et al. v. Dominican Republic (Series C No. 251), Inter-American Court of Human Rights (2012)
“80. This Court has previously established that the State has an obligation to adapt its domestic legisla-
tion and ‘to ensure that its security forces, which are entitled to use legitimate force, respect the right to
life of those who are under its jurisdiction.” The State must be clear when defining domestic policies on
the use of force and pursue strategies to implement the Principles on the Use of Force and the Code of
Conduct. Thus, agents should be provided with different types of weapons, ammunition, and protective
equipment that enable them to adapt the elements used in their reaction proportionately to the incidents
in which they have to intervene, restricting the use of lethal weapons that can cause injury or death as
much as possible.

81. The State must also train its agents to ensure that they know the legal provisions that permit the use of
firearms and are properly trained so that if they have to decide on their use, they have the relevant criteria
do so.”

Il.  The purpose of these Guidelines

The legal and operational framework to be established must ensure that due regard is given to the rule of law and
human rights in the exercise of the police power to use force and firearms. These Guidelines aim to provide a
comprehensive overview of the considerations national authorities should take into account when establishing
such a framework — covering both the indispensable legal base to be established domestically and the broad
range of operational instructions and practical measures to be taken by law enforcement agencies to ensure
that daily law enforcement practice is carried out in a lawful, human rights compliant and professional manner.

They were developed on the basis of the UN Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials (named: “Basic Principles” hereafter). These Basic Principles were prepared by a range
of experts from the area of law enforcement, including police officials, and were discussed in a series of pre-
paratory meetings and consultations between 1987 and 1990 before finally being adopted by the Eighth UN
Congress on the Prevention of Crime and the Treatment of Offenders in Havana, Cuba (27 August to 7 Sep-
tember 1990). The General Assembly of the United Nations welcomed the Basic Principles in its resolution
45/121 of 14 December 1990.

Since then, the Basic Principles have become a fundamental reference and guide for those aiming to ensure
human rights compliant use of force and firearms by law enforcements officials, in particular with due atten-
tion to the protection of the rights to life and security of person, as expressed in the preamble:
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Preamble
“[...]Whereas a threat to the life and safety of law enforcement officials must be seen as a threat to the
stability of society as a whole, [...]
[...]Whereas the Seventh Congress, in its resolution 14, inter alia, emphasizes that the use of force and
firearms by law enforcement officials should be commensurate with due respect for human rights, [...]
[...]JWhereas it is appropriate that, with due regard to their personal safety, consideration be given to the
role of law enforcement officials in relation to the administration of justice, to the protection of the right
to life, liberty and security of the person, to their responsibility to maintain public safety and social peace
and to the importance of their qualifications, training and conduct,
The basic principles set forth below, which have been formulated to assist Member States in their task of
ensuring and promoting the proper role of law enforcement officials, should be taken into account and
respected by Governments within the framework of their national legislation and practice, [...].”

Today, the Basic Principles are an invaluable tool for guidance and assessment of police work and are widely
accepted as an authoritative statement of the law.! They are frequently used as a reference by international
courts and other human rights bodies, international institutions and human rights organizations. Amnesty
International regularly refers to the Basic Principles in its statements, reports and recommendations. Unfortu-
nately, these reports usually have to emphasize the weaknesses in, or lack of, implementation of the Basic
Principles.

These deficiencies can be found at various levels:

— Inadequate domestic legislation.

— Lack of an appropriate operational framework: non-existing or deficient procedures; insufficient planning
and consideration for precautions; lack of training and appropriate equipment; insufficient supervision,
control and corrective measures; in some (wealthier) countries, there also seems to be a tendency of
over-reliance on new law enforcement tools and technical equipment, which are used without sufficient
consideration for the standards and requirements established in the Basic Principles, and often their use is
only reviewed when major damage has already occurred.?

— Impunity because of the failure to investigate, prosecute and punish excessive, arbitrary, abusive or other-
wise unlawful use of force. In fact, a weak system of accountability contributes to a lack of respect for and
effective implementation of the Basic Principles: in the absence of adequate control and oversight over the
lawfulness and human rights compliance of law enforcement actions, law enforcement officials may actu-
ally carry out their work as they see fit without fear of being held accountable for their behaviour.

— In some contexts, authorities might simply lack the willingness to effectively implement the Basic Princi-
ples. This can be linked to open hostility to the concept of human rights and/or the deliberate intent to use
the police as a means of repression.

— In other situations, there also seems to be a subtle tendency to weaken the standards established in the
Basic Principles in the light of a real or perceived increase in threats such as terrorism or other forms of
organized crime, or in areas where violent crime is prevalent. Authorities try to find “escape routes” by blur-
ring the lines between military and law enforcement operations and the applicable legal standards,® or by
bending/interpreting the Basic Principles and other human rights standards in a way that does not comply
with human rights, e.g. with regards to the thresholds established for the use of lethal force.

1 Report of the Special Rapporteur on extrajudicial executions, UN Doc. A/HRC/26/36 (2014), §44.

2 Forinstance, in April 2014, the Catalonian Parliament in Spain decided to prohibit the use of rubber balls after several people have
lost an eye or suffered from other serious consequences as a result of the use of rubber balls during demonstrations:
http://www.parlament.cat/activitat/bopc/10b222.pdf#page=19, §24.

3 Theuse of the term “war on terror’ (particularly prevalent in the years following the attacks in the United States in September 2001)
was actually an indication of such tendencies. The term seemed to imply that an international armed conflict was going on to which
international humanitarian law would apply, while most anti-terrorism activities are actually law enforcement activities and thus
subject to domestic and international human rights law and not to international humanitarian law. [For more on this see [Chapter
2.3.2 belowl. There are similar terms of “martial language” such as “war on drugs” which may have equally problematic implica-
tions for the overall approach of security agencies.
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On the other hand, there are also numerous examples from across the world in which the concepts and the
considerations as expressed in the Basic Principles are effectively translated into legal provisions and the
operational set up of law enforcement agencies.

The present Guidelines were developed based on the analysis of a large number of examples of existing laws,
regulations, codes of conduct, operational policies, rules or training documents relating to the use of force,
which were deliberately taken from as many countries as possible, without any preference for any specific
model or system. Problematic examples serve to demonstrate failures; other examples show how government
authorities and law enforcement agencies can effectively give due consideration to the Basic Principles and
take adequate and appropriate measures to implement the standards set out in the Basic Principles.

Drawing from these examples of domestic legislation and operational policies and regulations, the present
Guidelines were developed. They outline what steps need to be taken by authorities to ensure the effective
implementation of the Basic Principles in daily practice.

However, it must be stressed that these examples are deliberately called “illustrative country examples”. This
document does in no way suggest “copy-paste”-exercises as the environment in which the law enforcement
task is carried out differs too much from one country to another, e.g. with regard to:

the political, legal and administrative set up,

the overall security situation,

the size of the country,

economic, logistic and cultural issues.

It is incumbent upon the authorities of each country to adopt the necessary legislative and operational mea-
sures suitable to the prevailing situation in the country. Nevertheless, the overall purpose should be to ensure
that the legal and operational framework on the use of force and firearms is established in compliance with
international human rights law and standards in general and, in particular, the Basic Principles.

It is to support authorities in that endeavour that the present Guidelines have been developed.

IIl. The structure of this document

Part one of this document contains the actual “Guidelines for Implementation of the Basic Principles on the
Use of Force and Firearms by Law Enforcement Officials” (named: “Guidelines” hereafter), i.e. a summary of
legislative, institutional and practical measures to be taken by governments and law enforcement agencies in
order to comply with the international human rights standards set out in the Basic Principles.

Part two is the Explanatory Text, in which more in-depth information is provided with the considerations and

reflections that culminated in the formulation of the present Guidelines. It is divided into two parts:

— Section A deals with domestic legislation and the minimum aspects that should be regulated by law and
not be left to the operational decisions of a law enforcement agency — not only in relation to the use of force
and firearms itself, but also and in particular to ensure effective accountability for such use.

— Section B deals with the operational framework which any law enforcement agency should establish in
order to instruct, guide and assist law enforcement officials in the fulfilment of their duties. Such a frame-
work is not achieved merely by drafting a human rights manual or including a few hours of human rights
education in training curricula, but requires a set of concrete measures to be taken by the law enforcement
agency. The term operational framework is therefore to be understood broadly, as encompassing the devel-
opment of operational procedures and instructions (including standing orders), the provision of adequate
law enforcement equipment and appropriate training as well as effective supervision and control.
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Each chapter is structured in the same way:

The chapter outline.

The provisions of the Basic Principles that are relevant for the chapter.

The Guidelines for implementation of these Basic Principles that are further explained in the chapter.

The Explanatory Text itself with country examples and relevant international human rights law and standards
(including reference documents from international bodies).

Frequent cross references [to other Chapters] serve to facilitate the navigation through this document.

It is important to stress that where reference is made to domestic legislation, operational documents, training
manuals or other documents, as a good or rather problematic example, this does not represent a judgement of
(or an appreciation for) the overall quality of policing in that country (neither in general, nor in relation to the
use of force and firearms in particular); nor does it imply that the rules or regulations quoted are effectively
applied in practice. Unless something to the contrary is explicitly mentioned, the present document merely
seeks to analyse these texts in the light of the standards set by the Basic Principles — independently of the
situation in practice.

In fact, all too often there is a considerable gap between the legal framework and other domestic regulations
(i.e. internal regulations, training manuals), in particular those which are in compliance with international
human rights standards, and the reality of the respect they receive and their implementation in daily law
enforcement practice. To a large extent, this is due to the lack of effective enforcement of the rules set down
in these texts by the command leadership of law enforcement agencies, government authorities, oversight
institutions and the judiciary — a problem that will particularly be discussed in more detail in [Chapter 3 and
10]. Nevertheless, we decided to present all relevant examples — even from countries where these documents
are not necessarily respected in daily practice — to highlight the available options for developing a human
rights compliant legal and operational framework, and all authorities at every relevant level are called upon to
enforce the respect for the rules they have established.

And finally, any reference made to selected rules or regulations does not imply any general conclusion on the
entire document as a positive or negative example of implementation of the Basic Principles.

Our aim to present a geographically representative selection of country examples in this document has not
been fully achieved — not only because of language barriers,* but more importantly, also as a result of inacces-
sibility of documents. While it was relatively easy to access legal provisions, this was much more difficult in
the case of operational procedures, internal regulations or training material of law enforcement agencies.
While some countries show great transparency with regard to their internal rules and regulations — which
explains why their documents are so frequently referred to in these Guidelines — other countries seem to qual-
ify them as protected documents that should not be accessible to the public. It should be noted, however, that
transparency and openness are important means to ensure effective accountability of the agency and its mem-
bers and to inspire public confidence and trust, which will ultimately contribute to improving the relationship
between the public and the law enforcement agency® — and this includes transparency with regard to its rules
and regulations.®

4 The examples provided here were either officially available in English, available in English translation on other websites (e.g.
www.legislationline.org, http://www.icla.up.ac.za/un/use-of-force), or were translated by Amnesty International.

5  This is also one of the recommendations in United States, “The President’s Task Force on 21st Century Policing”, Final Report, May
2015: “1.3.1. Action Item: To embrace a culture of transparency, law enforcement agencies should make all department policies
available for public review and regularly post on the department’s website information about stops, summonses, arrests, reported
crime, and other law enforcement data, aggregated by demographics.”

6 A particularly frequently cited reference in this document is the website of the police college of the United Kingdom
(https://www.app.college.police.uk/), that has pulled together in a publicly available manner a great number of documents governing polic-
ing practice as “Authorized professional practice”. This should in no way be understood as promoting the overall policing approach
in the United Kingdom. To the contrary, it would certainly have enriched the present document if more countries would allow to
access its policies and standards in a similar way.
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The analysed documents were checked on their validity until the date of 1 July 2015. Later developments
have not been taken into account. However, mistakes in relation to the translation or validity of documents
cannot be completely ruled out. Information on necessary corrections (e.g. when documents have changed,
were derogated, or newly created, or any inaccuracy in translation) is most welcomed and can be sent to

phrp@amnesty.nl.

Amnesty International calls on all governments to implement these Guidelines and invites concerned individu-
als and organizations working on policing to ensure that they do so. Amnesty International believes that the
implementation of these Guidelines is a positive indication of a government’s commitment to effective, lawful
and human rights compliant policing.

IV. Scope of these Guidelines

— The Basic Principles apply to all law enforcement personnel. This includes — in accordance with commen-
tary b) on Article 1 of the UN Code of Conduct for Law Enforcements Officials — any security forces, includ-
ing military forces,” who exercise police powers, especially the power of arrest and detention (including
staff members working inside detention facilities). In countries where the state engages private security
companies to carry out law enforcement functions, these Guidelines also cover private security personnel
acting on behalf of the state.?

— The Basic Principles do not contain an explicit definition of what is considered force in the context of law
enforcement. However, the following elements clearly indicate what is to be considered “force” in the sense
of the Basic Principles: the Basic Principles require law enforcement officials to apply non-violent means
prior to resorting to force whenever possible (Basic Principle No. 4). Particular emphasis is also put on
“alternatives to the use of force and firearms, including the peaceful settlement of conflicts, the under-
standing of crowd behaviour, and the methods of persuasion, negotiation and mediation” (Basic Principle
No. 20). From this clearly follows that any means or methods that go beyond these alternatives — which are
basically various forms of communication — have to be considered as the use of force and analysed in the
light of the Basic Principles.

Accordingly, “force” is to be understood as any physical means deployed against a person in order to
achieve a law enforcement purpose, in particular to obtain compliance with an order.

In this regard, force is to be understood broadly, starting from simply touching a person to the (potentially and
even intentionally lethal) use of firearms and also including the use of means of restraints. %/

This does not mean that the verbal warning to use force if a person does not comply with the order of a law
enforcement official falls outside the scope of international or domestic human rights regulation. Even the
threat or warning by a law enforcement official to use force can be very intimidating and can generate serious
feelings of stress and fear. Therefore, it will have to conform to the legal framework, particularly to the rules
governing the exercise of police powers, including obligations to report and control. Thus, there should be
domestic regulations for the exercise of police powers in general and these should also cover verbal warnings to

On the challenges related to the deployment of military forces for law enforcement tasks [see Chapter 7.4.4].

However, the Basic Principles and thus the present Guidelines do not apply to the personnel of private security companies, who do
not have law enforcement powers, unless they have — exceptionally and explicitly — received such powers from the competent author-
ities of the country they are working in. In particular, they do not apply to private security personnel working for private companies
since they are not carrying out state functions.

The applicability of the Basic Principles on means of restraint is also indirectly confirmed by the reference to the Rules No. 33, 34
and 54 of the Standard Minimum Rules for the Treatment of Prisoners (SMR) in Basic Principle No. 17 — a reference that would have
been unnecessary if instruments of restraint were not considered to be covered by the Basic Principles. (These rules are now
- slightly reformulated — Rules No. 43, 47, 48 and 82 in the Mandela Rules (i.e. the revised SMR], E/CN.15/2015/L.6/Rev.1).
When assessing the situation in specific contexts, one should bear in mind linguistic differences: In some countries, there is no
equivalent to the term “force” in the sense of the Basic Principles; instead two different terms are used: “coercion” and “violence”,
the latter being understood as a type of force that may cause injury, the former considering mainly instruments of restraint (as long as
they are not causing any sort of injury). However, with what was explained above, the term “force” as used in the Basic Principles
applies to both notions equally and there is no need to attempt any delimitation between the two.
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exercise such powers. However, such a verbal warning is considered to be one step below the actual use of
physical force and will therefore not be held up to the Basic Principles (except in the case of firearms [see
Chapter 2.6]).

— The Basic Principles only apply to the use of force against persons (see Basic Principle No. 1); however,
certain ways of using force against objects may be subject to similar considerations as the use of force
against persons. It is important to bear in mind that the use of force against objects may have serious con-
sequences for persons as well: it may not only have an impact on people’s personal property or their privacy
but, depending on the object and the way force is used, it may even have consequences for the physical
and mental well-being of a person: there may also be immediate physical consequences if an object is of
vital importance for a person, e.g. medication, protective clothing in severe weather conditions, or glasses
for a person who can hardly see anything without them. The affected person may also suffer from trauma
and physical health problems as a result of the stress and fear he or she has experienced: a squad of police
officers in full protective gear breaking into a house in the middle of the night to carry out an arrest, violent
search operations turning everything upside down in a house or a place of religious worship, or the destruc-
tion of an object of particular value to the person may even be perceived as worse than the direct use of
force against the person. These examples illustrate the importance of regulating any use of force by law
enforcement officials — be it against persons or against objects — by law and in operational procedures.

In this sense, many of the underlying legal considerations presented below also apply to the use of force
against objects. Still, in line with the scope defined by the Basic Principles, the present document will con-
centrate solely on the use of force against persons.
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INTERNATIONAL HUMAN RIGHTS
PRINCIPLES GOVERNING THE
USE OF FORCE AND FIREARMS

Law enforcement officials face a large variety of situations in their daily work, each requiring a different
response, based on the overall situation and circumstances, the threat assessment, skills, equipment, etc.
Thus, there is little room for ready-made answers in law enforcement and there is an inherent necessity for
personal discretion on the part of the law enforcement official in deciding on the appropriate response in a
given situation.!' However, it goes without saying that there needs to be a clear legal framework governing the
work of law enforcement officials within which such discretion can be exercised — in particular when it comes
to the use of force.

The use of force must only be resorted to with the utmost respect for the law and with due consideration for
the serious impact it can have on a range of human rights: the right to life, to physical and mental integrity, to
human dignity, to privacy, and to freedom of movement — to name just the ones most frequently affected. The
general principles that must govern any use of force have been set out very clearly by the UN Special Rappor-
teur on extrajudicial executions,'? and can be summarized as set out below:

I. Legality (legal basis)

Basic Principle 1
“Governments and law enforcement agencies shall adopt and implement rules and regulations on the use
of force and firearms against persons by law enforcement officials.”

The police power to use force needs to be sufficiently based in domestic legislation.® Particularly the use of
force needs to serve a legitimate objective as established by law (i.e. the principle of legality in the strict
sense; not to be understood in the sense of the overall qualification of an action as (il)legal or (un)lawful). In
fact, a precondition for an act to be evaluated in the light of the Basic Principles is that force is used for a
lawful law enforcement purpose. When the use of force is not aimed at achieving a legitimate objective as
established in domestic legislation (e.g. punishment, use of physical means to obtain a confession), it is
unlawful per se and does not fall within the scope of these Guidelines.

Obviously, the domestic legislation itself must be in line with international human rights law and standards.
An important aspect in this regard is a state’s duty not to discriminate. Domestic legislation must affirm that
the use of law enforcement powers — including the use of force and firearms — must be carried out without any
discriminatory bias, e.g. on the grounds of race, ethnicity, religion, gender identity or political affiliation. The

11 It is important to emphasize that the personal discretion of individual officers when carrying out law enforcement duties does not
exempt the command leadership from ensuring and exercising proper command and control [see below Chapter 3 and 101.

12 Special Rapporteur on extrajudicial executions, UN Doc. A/HRC/26/36 (2014).

13 Ibid. §§ 56-58.
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legislation itself must also be formulated in such a way that it does not de facto negatively affect a specific
group of people more than the rest of the population.!#

Il.  Necessity

The principle of necessity serves to determine whether force should be used at all and, if so, how much force.

Basic Principle 4
“Law enforcement officials, in carrying out their duty, shall, as far as possible, apply non-violent means
before resorting to the use of force and firearms. They may use force and firearms only if other means
remain ineffective or without any promise of achieving the intended result.”

The principle of necessity has three components:!®

— Qualitative: Is force necessary at all or is it possible to achieve the legitimate objective without resorting to
force?

— Quantitative: How much force is needed to achieve the objective? The level of force used should be the
minimum that can still be considered effective.

— Temporary: The use of force must stop once the objective has been achieved or is no longer achievable.

lll. Proportionality

The principle of proportionality serves to determine whether there is a balance between the benefits of the use
of force and the possible consequences and harm caused by its use.

Basic Principle 5
“Whenever the lawful use of force and firearms is unavoidable, law enforcement officials shall:
(a) Exercise restraint in such use and act in proportion to the seriousness of the offence and the legiti-
mate objective to be achieved; [...].”

The principle of proportionality prohibits the use of such force where the harm inflicted outweighs the benefits
of the use of force, i.e. the achievement of a legitimate objective. As such it requires law enforcement officials
to refrain from using such force and — ultimately — to accept that the legitimate objective may not be
achieved. It expresses the principle that the end does not justify all means. This becomes particularly impor-
tant when it comes to the right to life.

To put it briefly, the principle of proportionality means that law enforcement officials are only allowed to put
life at risk if it is for the purpose of saving/protecting another life.!®

14 Cf. for instance the Working Group on Discrimination against Women,

http://www.ohchr.org/EN/Issues/Women/WGWomen/Pages/SubmissionInformation.aspx: “Direct and indirect discrimination: The defini-
tion of discrimination against women is broad and not only covers the direct types of discrimination no matter whether intended or
not, but also other forms, which result from laws, policies and/or practices that are formally gender neutral but that, in practice, have
a disproportionately negative impact on women (indirect discrimination).”

15 Special Rapporteur on extrajudicial executions, UN Doc. A/HRC/26/36 (2014), §§ 59-62.
16 See also Report of the Special Rapporteur on extrajudicial arbitrary executions, in: UN Doc. A/61/311 (2006), §§ 42, 44: “42.[...]

The general standard for proportionality is that the use of force must be ‘in proportion to the seriousness of the offence and the legiti-
mate objective to be achieved'. [...] The Basic Principles permit the intentional lethal use of force only ‘in order to protect life’. [...]
44. [...] The fundamental question is of proportionality between the objectively anticipatable likelihood that the use of force will
result in death and the comparable anticipatable likelihood that failing to incapacitate the individual would result in the death of
others. It must also be remembered that proportionality is a requirement additional to necessity. The principle of necessity will, thus,
never justify the use of disproportionate force. If all proportionate measures have proved insufficient to apprehend a suspect, he or
she must be permitted to escape.”
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Report of the Special Rapporteur on extrajudicial executions, UN Doc. A/HRC/26/36 (2014)
“65. [...] In general terms, when any right is limited, proportionality requires that the good that is done
must be compared with the threat posed. The interest harmed by the use of force is measured against the
interest protected; where force is used, whether lethal or not, the same norm applies. According to the
Basic Principles: ‘Whenever the lawful use of force and firearms is unavoidable, law enforcement officers
shall... exercise restraint and act in proportion to the seriousness of the offence and legitimate objective
to be achieved.’
66. Proportionality sets a maximum on the force that might be used to achieve a specific legitimate
objective. It thus determines at what point the escalation of force that is necessary to achieve that objec-
tive must stop. If necessity can be visualized as a ladder, proportionality is a scale that determines how
high up the ladder of force one is allowed to go. The force used may not go above that ceiling, even if it
might otherwise be deemed ‘necessary’ to achieve the legitimate aim. [...]
72. The ‘protect life’ principle demands that lethal force may not be used intentionally merely to protect
law and order or to serve other similar interests (for example, it may not be used only to disperse protests,
to arrest a suspected criminal, or to safeguard other interests such as property). The primary aim must be
to save life. In practice, this means that only the protection of life can meet the proportionality require-
ment where lethal force is used intentionally, and the protection of life can be the only legitimate objec-
tive for the use of such force. A fleeing thief who poses no immediate danger may not be killed, even if it
means that the thief will escape.” [emphasis added]

Explanatory note: It should be noted that terminology across legislative systems and operational frameworks
varies a lot. In particular, the terms necessity and proportionality are often used in a different way compared to
how they are presented here. Sometimes, the term “proportionality” is used to evaluate whether the amount of
force used was justified (‘proportionate to the resistance met’, i.e. what is presented here under quantitative
necessity). The term “necessity” as it is used in some contexts includes a balancing element (which corre-
sponds to the principle of proportionality as it is presented here), in particular when there is a requirement of
“absolute necessity”. In some legal systems the term “proportionality” has a broader meaning, covering all ele-
ments of necessity as well as the balancing element of proportionality as it is presented here. One can certainly
not claim that one terminology is more appropriate than the other. However, it is crucial that — irrespective of
the terms used — all elements as presented here are covered in the legislative and operational framework in one
way or the other: the question whether force is necessary at all (qualitative element), whether the objective can
be achieved with a lower degree of force (quantitative element), whether the force was still needed to achieve
the objective at the moment of its use (temporal element) and whether in absolute terms the “costs” in terms of
harm caused by the use of force outweigh (or not) the legitimate objective (balancing element). For the purpose of
these Guidelines, the definitions as provided for by the Special Rapporteur on extrajudicial executions will be used.

IV. Accountability

The great importance of their responsibility and duty to society, as well as the wide powers granted to them,
requires that law enforcement agencies are held accountable for the fulfilment of their duties and their com-
pliance with the legal and operational framework. This means that not only the individual law enforcement
official must be held accountable for his/her actions and omissions, but also all superiors who give orders to,
supervise or otherwise command and control law enforcement officials, or who are responsible for the plan-
ning and preparation of law enforcement operations, as well as the agency as a whole.
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Accountability can only be ensured if appropriate measures are implemented at various levels and stages:

— The law enforcement institution itself is accountable for having proper policies and procedures in place in
relation to the use of force and firearms. This includes a supervision and control set-up that ensures the
effective application of these policies and procedures in daily law enforcement practice.

— The institution must also be accountable for a proper lessons learned process to ensure that policies, proce-
dures, training and equipment are continually reviewed to prevent repetition of mistakes or otherwise unde-
sirable results of law enforcement actions.

— It is furthermore part of the institutional responsibility that law enforcement officials are given adequate
training to develop the professional skills required for the fulfilment of their tasks. Such training must also
be continually evaluated as to its effectiveness in ensuring the law enforcement agency is actually staffed
with professional officials who meet the high standards required.

— Accountability can only be ensured through the existence of a clear chain of command, where responsibili-
ties are clearly established for each and every level within the hierarchy; and each official within the law
enforcement agency must be held accountable for any failures to effectively fulfil the responsibility applica-
ble to his or her level.

Effective accountability can only be achieved through a system of checks and balances allowing for the evalua-

tion of any law enforcement action with regard to its compliance with the law, including human rights, as well

as with internal regulations and operational procedures; and this system should also enable an assessment of

the effectiveness of the action in terms of fulfilling law enforcement responsibilities and duties. Accountability

therefore requires a range of mechanisms, involving the judiciary, the legislature, the executive and the public.

They all together should contribute to achieve the following aims:

— to hold accountable those responsible for violations of the law, including violations of human rights, and to
provide for redress and compensation for victims of such violations;

— to prevent future violations; and

— to improve the work of the law enforcement agency as a whole through an effective lessons learned process
leading to corrective measures.

V. Conclusion

The present document aims to provide guidance on how the four principles (legality, necessity, proportionality
and accountability) and the underlying legal considerations need to be put into practice by states and law
enforcement agencies when it comes to the use of force against persons. It is worth noting, however, that
these four principles must govern any state action that impacts on the human rights of a person; particularly
any use of police powers by law enforcement officials must be in compliance with these principles, e.g. when
carrying out an arrest or a stop-and-search activity or when using force against an object.
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DEFINITION OF TERMS

Arbitrary use of force Use of force that does not seek to achieve a lawful law enforcement
purpose or that contains elements of inappropriateness, injustice or lack
of predictability under the circumstances.

Abusive use of force Intentional application of force beyond the limits of existing powers to
use such force.

Acoustic devices Devices that emit a deterrent tone to disperse a crowd (or can be used as
a megaphone type device to convey instructions over a long distance and
wide area). They can be free standing, vehicle mounted, embedded in a
riot control shield or carried (e.g. over the shoulder).

Autonomous weapons systems AWS (Autonomous Weapons Systems) are systems which, once activated,
can select, attack, kill and wound human targets without effective human
control. AWS are different from remotely piloted aircraft or armed drones,
which are remotely controlled and depend on a person to make the final
decision whether to fire on a target. AWS are also often referred to as
Lethal Autonomous Robotics (LARS) or Lethal Autonomous Weapons
Systems (LAWS).

Chemical irritants Chemical irritants are designed to temporarily deter or disable an indi-
vidual by producing sensory irritation. They are commonly defined as
locally acting chemical agents that rapidly produce disabling physical
effects through sensory irritation of the eyes and upper respiratory tract
which disappears within a short time following termination of exposure.
A number of chemicals are used, most commonly: CN,!” CS,'® OC/Pepper!®
and PAVA.2° Chemical irritants are commonly delivered through hand-
held sprays, hand thrown grenades or weapon launched projectiles.
Chemical irritants such as those listed above are often referred to as tear
gases. This is a generic, non-specific name for such equipment. Under
some national and international laws, for example in the Chemical
Weapons Convention, these types of chemical irritants are also known as
Riot Control Agents and are defined as: “Any chemical not listed in a

The irritant properties of CN (chloracetanophone) for crowd control are designed to prevent people from staying in an area voluntarily
for long before the gas seriously disables them. CN gas can contaminate rooms, furniture, vehicles and clothing; its effects continue
long after it has been released, and in high concentrations the gas is lethal if the victim is in a confined space. CN is now the active
ingredient in Mace sprays.

CS gas is up to five times more irritant than CN gas, and has been developed in the USA and UK. Despite considerable evidence of
the detrimental effects of CS gas on human health, it remains the “tear gas” most commonly used by security forces. The use of CS
gas can have indiscriminate effects.

Oleoresin Capsicum (OC) is the principal ingredient of pepper spray which is an irritant but not necessarily a tear gas. The
components of pepper spray are of biological origin and can vary depending on the capsicum used. It can contain very many different
chemicals, few of which have been adequately studied.

PAVA (pelargonyl vanillylamide) pepper spray is a synthetic formulation of one active OC constituent, and is classified as an inflam-
matory, since, like OC, it causes acute burning of the eyes, severe inflammation of the mucous membranes and upper respiratory
tract, and produces coughing and gagging.
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Electric shock devices — projectiles

Electric shock devices — stun batons

Firearm

Force

Kinetic impact weapons/projectiles

Kinetic impact weapons — striking

Law enforcement official/Law
enforcement agency

Irons

Schedule [of the Chemical Weapons Convention], which can produce
rapidly in humans sensory irritation or disabling physical effects which
disappear within a short time following termination of exposure.”

A pistol shaped electric shock weapon (e.g. “Taser”). On activation, it
fires two darts attached to the weapon by fine wires, which on impact
administer an electric shock to the person. The shock can be continuous
and prolonged if the trigger is held down (up to minutes), repeated
numerous times if retriggered, or can be interrupted. Most models can
also produce a spark across the electrodes and can be used as direct
contact stun weapons, administering a painful localized electric shock.

A portable, hand-held weapon that can be used to inflict a painful electric
shock by touching electrodes onto the skin of the subject. They usually
have 2-4 electrodes on the tip and some models have electrode strips of
metal along the length of the baton. Some can also be used as a striking
weapon like an ordinary baton, but some only function as an electric
shock weapon. Many models can produce a spark discharge across the
electrodes, creating a loud crackling sound and visible sparks.

A weapon that by nature of its ammunition is designed to take life.

Any physical means deployed against a person in order to achieve a law
enforcement purpose, in particular to obtain compliance with an order.

Launchers which when fired can propel a range of different projectiles to
the target. These projectiles can be made of wood, rubber, plastic or
other materials (e.g. fabric bags weighted with lead shot). Single and
multiple projectiles can be fired including e.g. balls, segments, blocks or
cylinders of wood, plastic or rubber. On impact they are designed to
cause blunt trauma (i.e. non-penetrating trauma). They are fired from
various types of launchers and fall into two categories: direct fire rounds
and indirect fire rounds (also known as ‘skip fired’) which are intended
to be fired into the ground in front of the target.

Hand-held devices such as batons, truncheons, sticks and clubs are used
to strike an individual to cause physical pain and injury or to threaten
with the infliction of such pain. They can be made of wood, plastic,
metal or other material and can be short or long (20 cm - 2 m), tele-
scopic, collapsible or side-handled.

Any security forces, including military forces, who exercise police pow-
ers, especially the power of arrest and detention. A law enforcement
agency is a state institution charged with the enforcement of the law,
which may include traffic police, prison service, criminal investigation
bodies, public order units or departments, border guards etc.

Metal rings usually fixed around the ankles and secured by means of a
bolt or screw arrangement; non-adjustable, linked together with a bar or
chain.



Less lethal weapon

Lethal force

Necessity

Non-lethal weapon

Proportionality

Riot control agent

Serious injury

Spiked baton

Thumb cuffs
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Term used to describe a weapon that is designed for the use of force
without causing death, while acknowledging the inherent risk of any
weapon to cause death depending on the circumstances and manner of
its use. Also sometimes referred to as non-lethal (see below).

A type of force that involves either the high likelihood of causing death
(potentially lethal force), or is used with the clear knowledge that it will
lead to the loss of life (i.e. intentional lethal use of force).

The criteria which assess whether the law enforcement action (in this
instance: the use of force) is necessary at all to achieve the objective or
could be achieved without force (qualitative element), how much force is
needed for that purpose (quantitative element), and for how long force is
needed (temporal element).

Term used to describe a weapon that is designed for the use of force
without causing death — though any device may cause death in certain
circumstances or if used in a certain way, therefore a term to be replaced
by the term ‘less lethal weapon’ (see above).

The criterion weighing the importance of the law enforcement objective
(benefit) against the degree of restriction/harm caused to human rights
(cost) to make sure that the cost in terms of human rights (here: as a
result of the use of force) does not outweigh the benefit of achieving a
certain law enforcement objective.

Riot control agents are defined in Article 1.7 of the Chemical Weapons
Convention as: “any chemicals not listed in a Schedule [i.e. of the
Chemical Weapons Convention], which can rapidly produce in humans
sensory irritation or disabling physical effects which disappear within a
short time following termination of exposure.”

A life threatening or life changing injury, e.g. loss of limb, loss of organ
functions, etc.

A baton with sharp spikes covering its entire length. Can be made of
metal or other material.

A restraining device designed to be placed around a detainee’s thumbs
consisting of two small cuffs connected by a chain or a solid metal bar.
Some cuffs are serrated in the inside.

A person who does not present a threat at the moment when a law
enforcement official uses force (this may be a totally uninvolved person
such as a bystander, but also a peaceful demonstrator, a hostage etc.).

Term used in the Basic Principles to describe a person who should be
particularly protected against harm as a result of the use of force, but
here the preferred term used is: Third person (see above).
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Water cannon

USE OF FORCE

A water cannon can be free standing, vehicle mounted, building mounted
or backpack style and is essentially a high pressure pumping system
designed to shoot jets of water at people. The pressure of the water can
be adjusted from low pressure to soak the person and deter or demoral-
ise, to high pressure to inflict a blunt trauma pushing back a person or
knocking him/her to the ground. A water cannon can also be modified to
fire small volumes (“slugs” or “bullets”) of water. The water can have
additives including marker dye (for later identification of persons) or a
range of chemical irritants for additional effects.



STANDARDS CITED AND
ABBREVIATIONS USED

AFOs — Armed Firearms Officers

AINL — Amnesty International, Dutch Section
ACHR - American Convention on Human Rights
ACPO - Association of Chief Police Officers
AWS - Autonomous Weapons Systems

Basic Principles (BPUFF) — United Nations Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials

Chemical Weapons Convention — OPCW [Organization for the Prohibition of Chemical Weapons] Convention on
the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on Their
Destruction

CCLEO - United Nations Code of Conduct for Law Enforcement Officials

CN - Chloroacetophenone

CoE — Council of Europe

European Prison Rules — Council of Europe — European Prison Rules

Commission on Crime Prevention and Criminal Justice — United Nations Commission on Crime Prevention and
Criminal Justice

Commissioner of Human Rights of the Council of Europe

ECHR - European Convention on Human Rights (formally the Convention for the Protection of Human Rights
and Fundamental Freedoms)

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
CPT - European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment

CPT Standards — Standards of the European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment.

CS — Tear gas
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European Court of Human Rights

Equality and Human Rights Commission — United Kingdom Commission on Equality and Human Rights
ICCPR - International Covenant on Civil and Political Rights

ICRC — International Committee of the Red Cross

INP — Indonesian National Police

Inter-American Commission on Human Rights

Inter-American Court of Human Rights

IPCC — Independent Police Complaints Commission

Hague Declaration of 1899 — Hague Declaration concerning Expanding Bullets

Human Rights Committee — Human Rights Committee, General Comment No. 31 to Art. 2 ICCPR (2004)
Mandela Rules — The UN Standard Minimum Rules for the Treatment of Prisoners [SMR], originally adopted
by the UN Crime Congress in 1955, have been revised (and renamed) during 2010-2015. The revised SMR
— named Mandela Rules — were adopted by the UN Commission on Crime Prevention and Criminal Justice on
21 May 2015 (E/CN.15/2015/L.6/Rev.1), which recommended their adoption by the UN General Assembly, a
process which should be completed by the end of 2015.

Minnesota Protocol — UN Model Protocol for a Legal Investigation of Extra-legal, Arbitrary and Summary Exe-
cutions, in: United Nations Manual on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and
Summary Executions, UN Doc. E/ST/CSDHA/.12 (1991).

NGO - Non-governmental organization

OC - Oleoresin Capsicum, Pepper spray

OSCE - Organization for Security and Co-operation in Europe

Patten Commission — Independent Commission on Policing for Northern Ireland

PAVA - Pepper spray

PHRP [in footnote] — Police and Human Rights Programme, Amnesty International Dutch Section

PSNI — Police Service of Northern Ireland

SMR - Standard Minimum Rules for the Treatment of Prisoners — see: Mandela Rules

Special Rapporteur on extrajudicial executions — United Nations Special Rapporteur on Extrajudicial, Sum-
mary or Arbitrary Executions

Special Rapporteur on freedom of peaceful assembly — United Nations Special Rapporteur on the Rights to
Freedom of Peaceful Assembly and of Association
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UN - United Nations
UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
UDHR - Universal Declaration of Human Rights

United Nations Model Strategies and Practical Measures on the Elimination of Violence against Children in
the Field of Crime Prevention and Criminal Justice Rights, General Assembly, UN Doc. A/C.3/69/L.5 (25 Sep-

tember 2014).

UNODC - United Nations Office on Drugs and Crime
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GUIDELINES FOR IMPLEMENTATION
OF THE UN BASIC PRINCIPLES ON
THE USE OF FORCE AND FIREARMS
BY LAW ENFORCEMENT OFFICIALS

29



30



GUIDELINES |

GUIDELINE NO. 1: The power of the police to resort to the use of force and firearms must be regulated
by law.

a) The power of law enforcement officials to use force must be established in law, describing the circum-
stances in which and the purposes for which the use of force may be considered; this should also include a
legally constituted process for the approval and deployment of equipment and weapons to be used. [see also
Guideline 6]

b) The use of force must be subject to the strict application of the principle of necessity: in qualitative terms
(to use force only if the legitimate objective cannot be achieved without it), in quantitative terms (to use only
the minimum force necessary to achieve the objective) and in temporal terms (the use of force must stop once
the objective is achieved or can no longer be achieved).

¢) The law must prohibit use of force which causes harm that outweighs the legitimate objective (principle of
proportionality).

GUIDELINE NO. 2: The “protect-life”-principle must be enshrined in law, i.e. any force that involves a
high likelihood of lethal consequences, in particular use of firearms, may only be used for protecting
against a threat of death or serious injury.

a) The use of firearms — i.e. of a weapon that is designed to kill — must be regulated by specific provisions of
the law, establishing a distinctly higher threshold for the use of firearms than for other forms of use of force.

b) Any use of a firearm against a person must be considered to be potentially lethal; therefore the law may
only authorize the use of firearms when there is a serious threat of death or of serious injury.

¢) The mere fact a person flees from arrest or escapes from custody does not justify the use of a firearm,
unless this person presents an ongoing grave threat to the life of another person that can be realized at any
time.

d) Despite the fact that a firearm is designed to kill, law enforcement officials must take all precautionary
measures to prevent the loss of life when resorting to the use of firearms.

e) The use of a firearm in such a way that does not give a person any chance of survival — i.e. the intentional
lethal use of the firearm — may only be authorized in the most extreme situation of a threat to life, in which the
death of the person is the only way to prevent the loss of an imminently threatened life of another person; in
any case, the death of the person must always be only a means to an end (preventing the loss of another life)
and must never be a goal in itself.

f) Any (other) type of force that carries the likelihood or high risk of causing death must be subject to the
same strict application of the principle of proportionality and therefore only be allowed for the purpose of
preventing death or serious injury.

g) The protection of third persons must be given absolute priority. In particular, no law enforcement operation
may be planned or conducted in such a way that from the outset accepts the killing or causing serious injury
to third persons by the intervening law enforcement officials.

h) As a rule, law enforcement officials must be obliged to issue a warning before resorting to the use of a fire-
arm — situations in which such a warning is not required must remain the exception, must be clearly defined
as such and need to be assessed individually in each situation.
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GUIDELINE NO. 3: Domestic legislation must ensure full and transparent accountability of law
enforcement officials for the use of force and firearms.

a) Law enforcement officials must not be exempted from criminal liability for unlawful acts committed in the
course of duty.

b) Law enforcement officials must be entitled to refuse orders that are clearly unlawful and must be held
responsible for knowingly executing unlawful orders. Such orders may not serve as an acceptable defence.

c) Criminal investigations must seek to evaluate the responsibility under criminal law of the acting law
enforcement officials for any unlawful behaviour, the responsibility of colleagues who witnessed an unlawful
act but did not take steps to prevent it, and the responsibility of commanding and superior officers who may
have given an unlawful order or have failed to prevent the unlawful use of force.

d) Commanding and superior officers must be held accountable not only for unlawful orders they have given,
but also for failings and other omissions in their superior and command responsibility which resulted in death
or serious injury. In particular, they should be held liable when they knew or ought to have known that the law
enforcement officials under their control and command committed unlawful acts and when they have failed to
prevent them from doing so. They should also incur liability when they have failed to undertake measures of
bringing those law enforcement officials before competent authorities for investigation.

e) Safeguards must be established to ensure that criminal investigations are carried out in an effective,
prompt, impartial and independent manner. In particular, the investigation must be carried out by a depart-
ment or unit that has no link with the one of the law enforcement official under investigation. Clear rules must
be established for the supervision of the investigation and proper evidence gathering.

f) Disciplinary investigations may be required in cases where the conduct did not amount to a criminal
offence, and also to determine additional disciplinary measures in case of a criminal offence. However, they
should never preclude or replace criminal proceedings.

g) Criminal and disciplinary penalties for use of force in breach of the law or of internal regulations must be
commensurate with the committed offence or fault.

h) An independent, impartial external oversight body should be mandated to investigate at least the most seri-
ous incidents in which force was used (i.e. which resulted in death or serious injury) and this irrespective of
whether a criminal investigation has started or not. This body should have the mandate not only to carry out
its own investigation, but also (e.g. in view of the correct gathering of evidence) to oversee the proper conduct
of disciplinary investigations and to monitor the conduct of criminal investigations and the prosecutorial pro-
cess. It should also intervene in case of undue delays.

i) Adequate supervision, control and reporting measures need to be taken to enable effective investigations
compliant with human rights standards. This requires the obligation to report to all relevant levels of super-
vision and oversight depending on the seriousness of the incident: to the superior, to the authorities competent
to decide whether a criminal investigation needs to be opened, and/or to the independent oversight body.

;) In all situations in which they interact with the public, law enforcement officials must be identifiable
through name or number tags. Body-worn cameras can have serious human rights repercussions (e.g. privacy,
dignity), but may also in certain circumstances serve to discourage unlawful use of force, including lethal
force — provided their use is embedded in a functioning system of accountability. Any decision to introduce
body-worn cameras must be taken by carefully balancing the relevant human rights issues in each specific
context.
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k) The accountability system must give due attention to the rights and needs of victims of the use of force.
These include: the right to medical assistance, to file a complaint, to be informed of the progress of the inves-
tigation, to name and interrogate witnesses, to receive legal and psychological support, to be informed of the
outcome of the investigation, to protection of privacy, to protection against threats and intimidation, and the
right to full reparation, including compen