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Human rights act: making your case
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Making your case for the HRA


Deportation and extradition of terrorists or foreign criminals
1.	A nice stat is that of applications to Strasbourg seeking to stop expulsions from the UK on human rights grounds. In 2013, 252 were found inadmissible, and 112 struck out (the same really). Only 4 actually received a full judgment. Of those 4, only 1 found a violation: so just 0.3% of applications to the ECtHR on this basis were successful.
Cases where domestic courts have not followed ECtHR rulings:
1.	Section 2 HRA is only a duty to ‘take into account’. There are occasions where with very good reasons, the UK will depart from clear and consistent’ guidance from the ECtHR. This can sometimes lead to a positive dialogue with Strasbourg where the two courts affect each other and improve each other’s rulings.

2.	An example is the UK Court martial system: Strasbourg found in 2002 that this breached article 6 fair trial rights (as, in essence, those judging were not independent). The House of Lords declined to follow that in a subsequent case, saying Strasbourg had not been given enough information by counsel and thus did not properly understand the protections in the UK system. Strasbourg then amended its own case law to take into account that information and adopt the domestic approach in 2004 in another case (Cooper v UK) on army court martials (while still finding some problems to naval court martials).

3.	Strasbourg is cautious about departing from national courts itself and finding a violation. In 2006 it recalled in a judgment (Roche v UK) that:
“Where … the superior national courts have analysed in a comprehensive and convincing manner the precise nature of the impugned restriction, on the basis of the relevant Convention case-law and principles drawn therefrom, this Court would need strong reasons to differ from the conclusion reached by those courts by substituting its own views for those of the national courts on a question of interpretation of domestic law.”




Selection of sympathetic HRA challenges that did not go to court
1. Most cases where the HRA is used do not involve going to court, but are either settled in advance, or resolved with support from NGOs, lawyers, or even well informed individuals, using the HRA and rights it protects to pressure public authorities to change their behaviour. Some examples of cases where human rights act was used without need to go to court, thus showing why section 6 encourages institutions to change their behaviour and gives individuals a language and route to challenge violations (courtesy of BIHR reports):
2.	Keeping elderly couples together

By Counsel and Care On 08/06/2011
Mr V contacted Counsel and Care when social services threatened to move his wife into a care home which was some distance from the family. Mrs V has Alzheimer’s and is blind. Mrs V had temporarily moved into a local nursing home after being hurt in a fall. Mr V was also injured in the fall, and unable to care for his wife at home. Social services decided Mrs V should be moved to a permanent care home but Mr V disagreed with the home social services chose, because it was too far for him and other family members to travel to see Mrs V. Counsel and Care helped Mr V to challenge this decision, by providing information on community care laws, and combining this with the argument that social services needed to consider Mr V's right to private and family life under the HRA (Article 8). This helped Mr V persuade social services to allow Mrs V to remain in the nursing home close to her family.
3.	Human rights stopping blanket use of Do Not Resuscitate Orders

By POhWER On 17/11/2010
An older man with dementia was admitted to hospital. He was placed on a ward in which every patient had a ‘do not resuscitate’ order placed on their file.
His advocate came to visit him and noticed the DNR, which wasn’t signed by a doctor. She queried it and was told that everyone on the ward had a DNR automatically.
The client was not aware of the DNR and his advocate believed him to have some level of capacity to take the information on board. In addition he had two estranged daughters who had visited but were not consulted or informed. She challenged this using the right to life and the right not to be discriminated against.
The DNR was withdrawn.
4.	Family life protected
By POhWER On 17/11/2010
A man in his early 30s with severe autism had been in the care of his foster mum since the age of two. She also fostered babies with learning difficulties. A baby died in her care and this was investigated by the authorities.
During the investigation the man was placed in respite care, without any formal procedures being followed. His foster mum was prevented from visiting him. After a number of calls she was told she could bring him a present on his birthday, but when she turned up she was not permitted to see him. He began to get very unwell due to stress and 5 months after being separated from his foster mum he was admitted to hospital.
The man wouldn’t let the doctors treat him and an advocate became involved. She argued that his right to respect for family life was not being respected as his foster mum was to all intents and purposes his mum. She also raised concerns about his right to liberty given the informal nature of the separation. A social worker told her ‘well, now he’s out we might as well keep him out as he’d have to move sometime’ referring to the fact that his foster mum was in her 60s. After being supported by his advocate he was returned to the care of his foster mum and the authorities admitted that there had never been any concerns regarding her treatment of him. They admitted he’d been forgotten in the system and the service manager went to his home to apologise and learnt to say sorry in Makaton.
His advocate said that the positive outcome was a direct result of her heavily using the Human Rights Act in advocating for him, ‘human rights absolutely made a difference.’
The following are all examples from BIHR research:
5.	When Staff refused to clean up a man’s bodily waste 
A man detained in a maximum security mental health hospital was placed in seclusion where he repeatedly soiled himself. Staff declined to clean up the faeces and urine or to move the man to another room, claiming that he would simply make the same mess again, and any intervention was therefore pointless. The man’s advocate, having attended a BIHR training session, invoked human rights arguments to challenge this practice. He argued that this treatment breached the man’s right not to be treated in an inhuman and degrading way, and his right to respect for private life. These arguments were successful and the next time he soiled himself, the man was cleaned and moved to a new room.
6.	 Securing accommodation for domestic violence victims
A social worker from a domestic violence team at a local authority realised during a BIHR training session that human rights language could be used to secure new accommodation for a woman and her children at risk of serious harm from a violent ex-partner. Previously, when she had approached the housing department seeking emergency accommodation for the family, she had been told there was nothing available. During the training session she explained her view that the authority had overriding positive obligations to protect the right of the woman and her children not to be treated in an inhuman and degrading way and, given the extreme risk in this case, their right to life.
7.	 Older couple split up by local authority after 65 years of marriage
A husband and wife had lived together for over 65 years. He was unable to walk unaided and relied on his wife to help him move around. She was blind and used her husband as her eyes. They were separated after he fell ill and was moved into a residential care home. She asked to come with him but was told by the local authority that she did not fi t the criteria. Speaking to the media, she said ‘We have never been separated in all our years and for it to happen now, when we need each other so much, is so upsetting. I am lost without him – we were a partnership’. A public campaign launched by the family, supported by the media and various human rights experts and older people’s organisations, argued that the local authority had breached the couple’s right to respect for family life (Article 8). The authority agreed to reverse its decision and offered the wife a subsidised place so that she could join her husband in the care home.
8.	 Young learning disabled girl denied school transport
A local authority had a policy of providing school transport for children with special educational needs living more than 3 miles from their school. A young learning disabled girl lived 2.8 miles from the special school she attended. Despite being unable to travel independently, she was advised by the authority that she should instead take two buses to and from school each day. An independent parental supporter who had attended a BIHR training session supported the girl’s mother to challenge the decision using human rights language. The mother approached the head teacher of the school and explained that the decision was a disproportionate interference with her daughter’s right to respect for private life, given the failure to consider her specific c circumstances. The head teacher took the issue to the local authority, and the decision was reversed. Thereafter the young girl was provided with transport to and from school
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9.	 Residential care home refuses to bathe a larger woman
Source: Independent Living Advocacy (Essex) 
A larger woman in residential care had not been showered or bathed for many weeks. The care home, with the agreement of the local authority which funded her care, had been providing her instead with a ‘strip’ wash so that staff did not have to lift her. The woman was very upset about the situation, especially because warmer weather was causing her to perspire. After receiving BIHR training, her advocate wrote to the care home and the local authority and invoked her right not to be treated in an inhuman and degrading way. Within days a new occupational therapist was brought in to explore options and it was quickly agreed that a hoist could be used. From this point onwards the woman was able to take a bath or shower according to her wishes
10.	 Challenging a decision to remove children from a mother living in poverty, who was in temporary accommodation to escape an abusive father. 
A woman living in poverty left her partner after discovering that he had been abusing their children. She and the children were placed in temporary bed and breakfast accommodation but were regularly moved. Over a period of six months, the family was accommodated in three different London boroughs. Eventually, the woman was informed by social workers that the children would be removed from her and taken into care. They claimed that she was an ‘unfit’ parent because she was unable to provide stability for her children and was having difficulty getting them to school. A local support group helped the woman to prepare for a case conference with the social services department. With help from the group, the woman invoked her children’s right to respect for private and family life and their right to education and asked the authority to prove, on the basis of its track record, that it was better placed than her to secure these rights for her children. After being challenged in this way, the department decided not to remove the children, although they remained on the ‘children at risk’ register. Within three weeks, stable accommodation was found for the family and they were assisted to purchase the furniture and other goods required to set up a home together. 
11.	 Learning disabled couple challenge the use of CCTV cameras in their bedroom at night
Source: ATD Fourth World
A learning disabled couple were living in a residential assessment centre so their parenting skills could be assessed by the local social services department. CCTV cameras were installed, including in their bedroom. Social workers explained that the cameras were there to observe them performing their parental duties and for the protection of their baby. The couple were especially distressed by use of the CCTV cameras in their bedroom during the night. With the help of a visiting neighbour, the couple successfully invoked their right to respect for private life. They explained that they did not want their intimacy to be monitored, and that, besides, the baby slept in a separate nursery. As a result, the social services team agreed to switch off the cameras during the night so that the couple could enjoy their evenings together in privacy.
Some sympathetic cases decided in the courts :
1.	Section 6 duty: challenging public authority actions violating the rights of a slavery and trafficking victim: OOO (and others) v Commissioner of Police for the Metropolis [2011] EWHC 1246
In a landmark judgment the High Court found that the Metropolitan Police Service had violated the human rights of four female victims of trafficking and child slavery by failing to investigate the alleged perpetrators. 
The victims were trafficked to the UK from Nigeria when they were 11 to 15 years old. They were forced to work as unpaid servants for families in London and subjected to serious physical and emotional abuse.
The court found that the police had a duty to investigate credible allegations of ongoing or past slavery and that the failure to conduct an investigation was a breach of the claimants’ human rights to be free from torture, inhumane and degrading treatment (article 3 of the Convention) as well as a breach of their human rights to be free from slavery (article 4 of the Convention). 
The police eventually agreed to undertake an investigation into the claimants' abuse in 2009. This led to the conviction of Lucy Adeniji in February 2011 on charges of trafficking and slavery, and she was sentenced to 11 and a half years imprisonment.
If the Human Rights Act was not in place, the victims would not have been able to bring a claim in this country that their human rights had been breached. Instead, they would have had to wait until they had exhausted any other domestic claims, and then brought a claim in the European Court of Human Rights. This would have not only have been at considerable expense and delay, but also have caused further stress and anxiety. In addition, it is also probable that the police investigation would never have occurred and the convictions secured if the claim under the HRA had not been brought.
The HRA was vital for the victims to secure access to justice in British courts and to secure the prosecution of the perpetrator of the crimes.
2.	Interpreting legislation under s.3 HRA to help a same sex couple’ living arrangements match those of heterosexuals: Ghaidan v Godin-Mendoza [2004]
This was not a case challenging public authority violation, but one which asked the domestic court to interpret a statute compatibly with the HRA or declare it incompatible under s.4
Mr Wallwyn-James was living in a flat in London as a tenant from 1983 until he died in 2001. He was living with Mr Godin-Mendoza at the flat in a long term same-sex couple relationship at the time of Mr Wallwyn-James death. The claimant Mr Ghaidan, who owned the flat, applied to a court for the possession of the flat after Mr Wallwyn-James died.
The key issue in the case was whether Mr Godin-Mendoza's human rights to family life (article 8) and non-discrimination in the enjoyment of that right (article 14) would be breached if he was not entitled to a ‘statutory’ tenancy to live in the flat.
There are a number of benefits of a statutory tenancy as opposed to an ‘assured’ tenancy. the rent payable under an assured tenancy is the contractual or market rent, which may be more than the fair rent payable under a statutory tenancy, and an assured tenant may be evicted for non-payment of rent without the court needing to be satisfied, as is essential in the case of a statutory tenancy, that it is reasonable to make a possession order. 
The Rent Act 1977 provided only that a ‘person who was living with the original tenant as his or her husband or wife’ would be eligible to succeed to the tenancy.  The House of Lords used section 3 of the HRA to interpret the provision ‘as his or her wife or husband’ in the Rent Act to mean ‘as if they were his wife or husband’. As a result the court decided Mr Godin-Mendoza should have the right to a statutory tenancy in the same way as the survivor of a married couple. This also avoids the court having to make any declaration of incompatibility under section 4 of the HRA which should only be used by the courts as a last resort.


3.	Section 4 declarations: example of how they work: care workers who could not challenge a ‘provisional’ classification that they were unsuitable to work with vulnerable adults: Wright v secretary of state for health (2009)
The care standards act 2000 was supposed to stop those who had harmed vulnerable adults working with them again. It said care workers could be put on the list provisionally pending investigation. This often took months. In this case, 3 of 4 workers kept on list for 9 months were then removed from it. They had had no opportunity to defend the allegations in the meantime. This was found to be a breach of article 6 9fair trial) and the House of Lords declared the bit of the Act setting out this procedure to be incompatible with that right. It was thus left to parliament to decide what to do.
The government responded to the declaration by replacing it with a new Act setting up a better system where people are only listed after being able to put their defence forward and the investigation being completed.
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