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Amnesty International UK welcomes the specific cdtnment from the Northern Ireland
Executive, given on 16 December 2010, to establisinquiry into historical institutional
abuse in Northern Ireland.

As enshrined in international and regional humaghts treaties, victims of human rights
abuses have a right to an effective remedy andragpa, which includes restitution,
compensation, rehabilitation, satisfaction and goses of non-repetitidnThe right to a
remedy also includes the right to equal and effecticcess to justice, and the right of
victims to know the truth about the violations suéd.

Amnesty International believes that the proposepiiny has the potential to play a key

role in securing to victims their right to an effiee remedy and reparation. In order for it
to fulfil that role it is, however, essential thite inquiry be independent, impartial,

thorough and effective, in line with human rightarglards. It should also allow for

effective victim participation, and be open to pakdcrutiny. It is by satisfying these

standards that the inquiry will be capable of inggi trust in its proceedings and

delivering a report, which will clearly outline treystems under which this abuse was
allowed to happen and make recommendations to eisat such circumstances are not
allowed to happen again.

In light of this, Amnesty International would lik take this opportunity to make a
number of recommendations with respect to the megonquiry, aimed at helping
ensure that the inquiry will be capable of beindeipendent, impartial, through and
effective, in accordance with international humigihtr standards.

Independence: Those appointed to conduct the inquiry must be geized for their
impartiality, competence and independence. Givest those appointed should be
independent of any institution, agency or persaat thhay be subject of the inquiry,
consideration should be given to the appointmemdifiduals outside of the jurisdiction
of Northern Ireland. A strong legal team shouldoalse appointed with sufficient
expertise to support the inquiry.

! See for example, Article 13, European Conventiotiaman Rights, Article 2 of the International Coaat on
Civil and Political Rights, Article 39 of the Conwion on the Rights of the Child.. See also thei@Bsinciples
and Guidelines on the Right to a Remedy and Repartdr Victims of Gross Violations of Internatidrtduman
Rights Law and Serious Violations of Internatiokaimanitarian Law, General Assembly resolution 68/&#16
December 2000, referred to as “Basic Principles@uidelines on the Right to a Remedy and Reparatasrthe
purpose of this document..



Resources. In order for the inquiry to be thorough and rigasaushould be guaranteed
the material, personnel and financial resourceseitds to effectively carry out is
mandate. This includes, for example, access tosapgort from experts to assist the
inquiry when dealing with the challenging and stwsiissues that will be the subject of
the inquiry.

Powers: The inquiry should have the authority to obtain thk information it needs,
including powers to compel attendance and coomeraif witnesses, including officials,
and to order the production of documents, includjogernment and medical records.
The inquiry may have to obtain evidence from thécpo other statutory authorities, as
well as non-statutory agencies and individuals.

With this in mind Amnesty International accepte/duld be helpful if the inquiry were to
be established as a statutory inquiry, under thyuities Act 2005. However, given
Amnesty International’s ongoing concerns about amaciple opposition to the Inquiries
Act 20052 in particular with regards to the lack of sufficigguarantees of independence
which hinders its ability to provide for an inquitsuly independent from government,
Amnesty Intentional calls on the government to makrmal statement at the outset
committing itself to the principle of independerafehe inquiry. It is also important that
there is no scope for interference with or undenngjrof the inquiry’s work by any other
institutions, agencies or individuals that may blkjsct of the inquiry.

Legal Representation: Victims, witnesses and other interested partieduding those
who may be implicated, are entitled to legal repnégstion. In the case of alleged
perpetrators, they should be advised of the passitthsequences of their statements, and
that they may, if they wish, be assisted by legalnsel. Witnesses also should be
permitted legal counsel if, for example, their iteshy could expose them to criminal
charges or civil liability. Witnesses and otheriinduals involved should at all stages be
guaranteed the minimum procedural safeguards $eh énternational law, in particular
the due process rights set out in Article 14 of liternational Covenant on Civil and
Political Rights.

Public Scrutiny: The inquiry must be open to adequate public soyutirhe scope,
methods, key evidence, and findings of the ingshguld be made public. The inquiry
should publish a written report within a reasonaltee, which includes the scope of the
inquiry, procedures and methods used to evaludtieeee as well as conclusions and
recommendations based on findings of fact and egiplé law.

So far as possible public and the media should\mngccess to the proceedings and to
the evidence on which the inquiry bases its findingowever, they may be excluded
from parts of the inquiry, the identities of witses may be withheld, and material may
be omitted from the final report if the inquiry aiders that such measures are necessary
to protect the rights of individual witnes3es that publicity would otherwise prejudice

2 Amnesty International has on numerous occasidesdaoncerns about the ability of the Inquiries 2805 to
provide for a truly independent inquiry. For funtitetail as to Amnesty International’s concernshlite Act see,
for example UK: Briefing to the Human Rights Committ@5 June 2008, EUR 45/011/20Q8)ited Kingdom:
Proposed torture inquiry must be independent, itipeand thorough24 May 2010, EUR 45/005/2010.

3 This is of particular importance with respecthe tights of the victims, as outlined in paragragtb) of the
Basic Principles on the Right to a Remedy and Rajmar for Victims of Gross Violations of Internatial Human
Rights Law and Serious Violations of InternatioRkaimanitarian Law, General Assembly resolution 6@/&#16
December 2000, there must be public disclosutbeofruth, but only “to the extent that such discie does not
cause further harm or threaten the safety andesteiof the victim, the victim's relatives, witnessor persons
who have intervened to assist the victim or pretle@toccurrence of further violations.”



the public interest. In particular, when obtaininjdence from victims and traumatized
withesses it may be necessary to obtain testimopyivate. While the final report should
include the evidence on which it bases its findinfpss may mean that some of the
material in the commission’s report is presentedhavit attribution to identifiable
individuals.

Prosecutions. Victims of abuse acknowledge that with the fadifignemories and the
disappearance or degradation of physical evideand, other difficulties, it may be
difficult for criminal prosecutions to result frothe inquiry process. Yet the process must
be designed to ensure that such prosecutions apFremuded, should sufficient evidence
be available, and if the inquiry obtains informatimdicating that identified individuals
may have been responsible for human rights abtisgsinformation should be passed to
the relevant law enforcement bodies for investaati

Efforts should be made to encourage alleged pepesrto testify to the inquiry, but they
should not be granted any amnesties or immunitiainat criminal proceedings; however
an individual's conduct after the commission ofmgnial offences, including factors such
as any efforts made by them to compensate themsdctind their cooperation with the
inquiry, should be taken into account when idemifymitigating factors in any criminal
proceedings. Notwithstanding the inquiry’s powercompel evidence, no one should be
compelled to testify against themselves or to cemfpuilt.

Terms of Reference: The inquiry should examine the events, which aeestibject of the
inquiry and the underlying factors. This shouldlinie a critical analysis of institutional
structures, policies and practices, the failure lefal and other institutions and
mechanisms to provide protection, and other relefeators.

The terms of reference must be sufficiently comprsiive to allow the inquiry to
pronounce not solely on those who committed abusieto examine the responsibility of
all those who either failed to protect children,agted to facilitate or cover up abuse. In
addition to outlining the causes and circumstamdezbuse, the terms of reference must
ensure that the inquiry is also able to identify #ystemic failures underlying the abuse
and the circumstances which allowed it to takegkard to go on happening.

It is important that the terms of reference araldished carefully as they will determine
the very shape of the inquiry. To draw them toamaly could restrict the scope of the
inquiry and, therefore, its findings and ultimagport. The terms of reference should be
formulated in a way which does not suggest a peedebhed outcome or limit
investigations in areas that might uncover officegponsibility, and in a way which is
flexible enough to enable the inquiry itself to etetine in more detail the matters that
come within its scope, including whatever mattérsonsiders relevant to the issues it is
investigating.

It is of crucial importance that victims and/or ithegal advisers and any relevant NGOs
are consulted on the terms of reference to enbatdhey are as inclusive as they need to
be in order to ensure that the inquiry is fullyeetive.

The terms of reference should also be drafted fowalthe inquiry to make

recommendations, including for changes in law, tmali or administrative procedures
and practice, to ensure that such abuse is eftdgtiprevented in future. Such
recommendations will be of fundamental importarcedcuring to individuals their right
to adequate and effective reparation, which inciyukrantees of non-repetition.



Time Frame: The inquiry should commence promptly and be corepleind reported on
within a reasonable timeframe; victims of abuseehalveady waited a considerably long
time for this issue to be given due attention amth&r unnecessary delay in reaching a
successful conclusion of an inquiry process woulthier jeopardize their right to justice
and reparation. Moreover, many victims are nowratdvanced age and an overly long
process of inquiry might mean that they never twesee a successful conclusion of that
process.

However, the inquiry nonetheless should be allowatficient time to carry out its
investigation thoroughly. Time limits should not beposed arbitrarily and should be
open to revision where necessary in the interestmaeffective and thorough inquiry.
The inquiry should be of a sufficient duration  jdstice both to the scope of the abuse,
which it will have to examine, and to the fact ttied number of people affected by abuse
runs in to many hundreds. It is important that fiicial constraints in themselves do not
act to somehow justify victims being denied theapymity to have their voices heard.

Historical scope: It is our considered view that while most of thesesthe inquiry is
likely to deal with will originate from the 1940 wards, it must be recognised as well
that there are victims of abuse, now aged in thiginties, who would have suffered abuse
in the 1920s and 1930s, pre-dating the establishmemthe Welfare State and more
formalized arrangements for state responsibilityctaild welfare. These individuals, just
as much as those whose abuse is more recent, \e@igsiérve truth and justice. The
imposition of time limitations therefore risks bginndirectly discriminatory on the
grounds of age, to victims who are in equal neegistfce and reparation. On this basis,
differentiating between people based on the “hisatir aspect of their experience would
appear to not be taking sufficient account of theds of victims.

We are aware that as a formality, approval mustdught from the Secretary of State for
Northern Ireland to examine matters before thenthiction of Direct Rule in 1972. We
anticipate that political agreement between the@&i<¢ernment and the Northern Ireland
Executive will facilitate this formality and ensutteat necessary arrangements are put in
place as appropriate.

Victim participation: Amnesty International believes that it is esseribahe success of
the inquiry that victims are able to participatéeefively in the processConsideration
should, therefore, be given as to how best toifatgl access to and engagement with the
process, including outreach programs, by victims.

In order to facilitate the process of effective gpgment the establishment of the inquiry
and the matters it will look into should be notifieo the public; this should include an
invitation to submit information to the commissiand guidance for doing so. Special
attention should be paid to notifying parties atéelcby the matters under inquiry, or who
otherwise may have an interest. The inquiry shaddsult and involve civil society,
those affected by the matters under inquiry, aherminterested parties. This includes in
particular paying attention to the rights of vicsirvho should be kept informed of the
progress of the inquiry, have access to hearindsrdormation and relevant documents,
be consulted where possible or appropriate, arehbited to present evidence.

4 One means of doing this could be for example lgtdishing a ‘reference group’ of victims who coalssist in
ensuring that vicitms’ voices are heard throughbetdecision-making and design process. It is itapdithat this
group should be drawn from a representative divanskebroad cross section of this population.

® Consideration should be given to the possibilify holding hearings outside of Belfast, for exampie,
Londonderry/Derry and Armagh, as well as how toagregwith victims who are not currently residenNiorthern
Ireland.



Further, it is vitally important that participatidoy victims in the inquiry process is
supportive, safe and effective, not least becafithkeocomplex needs that some of the
victims an will have, including for example, diffities to engage with any institutions
including those of the stath particular, and in line with the UN Basic Priplgs and
Guidelines on the Right to a Remedy and Reparagpecial consideration and care
should be given to avoid re-traumatization of wittiin the course of the inquify.
Victims should be treated with humanity and resgectheir dignity and human rights
throughout the inquiry process, and appropriatesmes should be taken to ensure their
safety, physical and psychological well-being anilgey as well as those of their
families. To this end a written protocol should developed prior to the start of the
inquiry process to guide the inquiry’s approachirteolving victims and the special
measures that will be adopted to support theirigpation. The protocol should be
developed in consultation with organizations ardhviduals with relevant expertise and
adequate funding should also be available to imptegnany measures recommended.
Consideration should also be given as to the mogtogriate means of questioning of
victims and witnesses during the inquiry to avaenaumatization.

Right to Reparation

As outlined at the beginning of this submission #stablishment of an inquiry into

historical institutional abuse in Northern Irelahds the potential to play a key part in
securing to victims their right to adequate aneafte reparation for harm suffered. At a
minimum it is important that the inquiry will enabthe truth about these abuses to
emerge, identify those responsible, and contribunsuring such abuse is not repeated.

However, it should not be forgotten that the inguwiill only be able to cover one part in
the process and is not an end in itself. Along#einquiry process, consideration should
therefore also be given to how to give effect te thfferent elements of the right to
reparation, which includes the right to restitutionompensation, rehabilitation,
satisfaction and guarantees of non-repetiitmividual reparations should take account
of individual circumstances, and should be appedprand proportional to the gravity of
the violation and the circumstances of each case.

Restitution®: Restitution should, to the extent possible, restoeevictim to the situation
which would have existed if that act had not beemmitted*°

Compensation: The provision of compensation will be an essenpiit of any state
response to the victims of institutional abuse wrtNern Ireland. Compensation should
be provided for any economically assessable danzgappropriate and proportional to
the gravity of the violation and the circumstanoésach case. Such damage may include
physical or mental harm, lost opportunities, inahgde mployment, education and social
benefits, material damages and loss of earningkjding loss of earning potential, moral

® See para. 10 of the Basic Principles on the RigjhtRemedy and Reparation.
’ For example, the provision of counselling, fantilywelfare support.

See paras. 19-23 of the Basic Principles and Goekebn the Right to a Remedy and Reparation.
® See para 19 the Basic Principles on the RightRemedy and Reparation. The European Court of HuRigints
has also statetfA judgment in which it finds a breach imposes ba tespondent State a legal obligation under
[Article 46 of the ECHR] to put an end to the breamnd to make reparation for its consequences @ suway as
to restore as far as possible the situation exgsbefore the breach,’Assanidze v Georgjao. 71503/01, ECHR
2004-I1, judgement of 8 April 2004, para. 198.
10 For examples of possible restitution steps, ssdamily tracing, in cases of historical child absgeA Human
Rights Framework for the design and implementatibtine proposed “Acknowledgment and Accountability
Forum” and other remedies for historic child abuseScotland Scottish Human Rights Commission, February
2010.



damage and costs required for legal or experttassis, medicine and medical services,
and psychological and social services.

Compensation should not have to be linked to prasmat or legal procedures, so
separate mechanisms, such as a Redress Board, mwlcated to receive, adjudicate
and respond to claims for compensation.

Rehabilitation: Measures such as therapy, counselling, educatishtraining should
also be provided where approprite.

Satisfaction: Satisfaction includes erification of the facts and full and public
disclosure of the truth, anmlblic apology, including acknowledgement of thet§ and
acceptance of responsibility. Such an apology eaisfg the desire of many victims for
recognition of harm.

Non-Repetition: There should also be a commitment on the part ef mdlevant
authorities, including the Northern Ireland Exeeefito implement any recommendations
proposed by the inquiry that would prevent repmtitiof past violations, such as
reforming laws, administrative procedures and jactnd promoting human rights
education.

11 Research in Scotland (see footnote 9) suggesajarity of respondents supported the inclusiorhefapeutic
rehabilitation, drug and alcohol rehabilitation adlication and training, as part of the Governmesponse.
Such an approach to rehabilitation has been fooihe tvaluable in the Republic of Ireland



