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i Sections 3(5) and 5(1), Immigration Act 1971 
ii Sections 1(1) and 2(1), Immigration Act 1971 (and expressly affirmed in section 3(5), Immigration Act 1971) 
iii Section 7(1), Immigration Act 1971 (also affirmed by section 33(1)(b), UK Borders Act 2007) 
iv Such people, if aged 10 or older, will be entitled to British citizenship under section 1(4), British Nationality Act 1981, and 
may even have been entitled to that citizenship from an earlier age. However, their citizenship must be registered for them to 
exempt from deportation; and if they are aged 10 or older their entitlement may be denied to them by the Home Office 
application of a requirement of ‘good character’ under section 41A, British Nationality Act 1981. 
v Home Office guidance, Deportation on conducive grounds, version 5.0, 22 May 2025 provides information on how the 
Home Office applies its deportation powers. 
vi Relevant provisions include paragraphs 8-10 and 16 of Schedule 2, Immigration Act 1971; section 10, Immigration and 
Asylum Act 1999; and section 62, Nationality, Immigration and Asylum Act 2002. 
vii The Home Secretary makes the rules under powers given by sections 1(4) and 3(2), Immigration Act 1971. 
viii Paragraph 364 as introduced by Statement of Changes in Immigration Rules (HC 395) made in May 1994 to take effect 
on 1 October 1994. 
ix Statement of Changes in Immigration Rules (HC 1337), July 2006 
x New paragraph 364 included that, “…while each case will be considered on its merits, where a person is liable to 
deportation the presumption shall be that the public interest requires deportation. The Secretary of State will consider all 
relevant factors in considering whether the presumption is outweighed in any particular case, although it will only be in 
exceptional circumstances that the public interest in deportation will be outweighed in a case where it would not be contrary 
to the Human Rights Convention and the Convention and Protocol relating to the Status of Refugees to deport.” 
xi This is described in more detail in How ministers evaded responsibility for immigration policy and blamed Article 8 for the 
consequences, IANL, Vol 38, No 4, 2024, pp319-334. 
xii Section 32ff, UK Borders Act 2007 and section 19, Immigration Act 2014 
xiii Section 14, Immigration Act 2014 (which amended Part 5, Nationality, Immigration and Asylum Act 2002) 
xiv Section 19, Immigration Act 2014 (which introduced Part 5A, Nationality, Immigration and Asylum Act 2002) 
xv HM Inspector of Prisons described the scandal in the introduction to her report, Foreign National Prisoners: a thematic 
review, July 2006, “…it emerged that many foreign nationals leaving prison had neither been identified nor considered for 
deportation. This was not because of a gap in legislation or powers.” The Joint Committee on Human Rights similarly 
considered the scandal for its The Human Rights Act: the DCA and Home Office Reviews, Thirty-second Report of Session 
2005-06, HL Paper 278, HC 1716, November 2006, paras. 22-27. 
xvi Clarke is fired in Cabinet purge, BBC News, 5 May 2006 
xvii See e.g., Joint Committee on Human Rights report op cit 
xviii Sections 32ff, UK Borders Act 2007 
xix As confirmed by HM Inspector of Prisons and the Joint Committee on Human Rights op cit. 
xx This is the effect of paragraphs 13.2.1 and 13.2.2. of the Immigration Rules. 
xxi This is further discussed in Amnesty’s June 2025 briefing on Article 8: private and family life. 
xxii ‘Immigration removal centre’ is the formal name given to immigration detention centres. 
xxiii A concern shared by the former Prison and Probation Ombudsman in Cm 9661, July 2018 (para. A7.145A). 
xxiv The folly of sections 32ff, UK Borders Act 2007 is similar to that underlying the Illegal Migration Act 2023 in replacing 
a power to do something with an requirement to do it, thereby removing the Home Secretary’s policy and decision-making 
discretion as to whether or not to exercise the power having regard to the facts of any particular case. 
xxv The folly of Part 5A, Nationality, Immigration and Asylum Act 2002 is to attempt to direct what a decision-maker must 
do without considering or knowing the full facts before the decision-maker, thereby undermining the competence of the 
decision-maker to fulfil their appointed function. 
xxvi That could include returning paragraph 364 of the Immigration Rules as it was from 1 October 1994 to 20 July 2006. 
xxvii A similar, though less strident, recommendation was made by the former Prison and Probation Ombudsman in Cm 9661, 
July 2018 (recommendation 33). 
xxviii See e.g., section 1(4), British Nationality Act 1981 

 


