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URGENT ACTION

MAN WITH INTELLECTUAL DISABILITY SET TO DIE

Ernest Johnson faces execution on 5 October 2021. He was convicted and sentenced to death in 1995 for the
1994 murders of three employees of a convenience store in Missouri. A jury sentenced him to death despite a
claim of intellectual disability in violation to international law. Johnson had surgery in 2008 to remove a brain
tumour which has left him with seizures. Medical expert testified that the lethal injection drugs may trigger
violent and painful seizures. State and federal courts have denied his claims for relief. We urge Governor
Parson to halt the execution and commute his sentence.

TAKE ACTION: WRITE AN APPEAL IN YOUR OWN WORDS OR USE THIS MODEL LETTER

Michael Parson, Governor

Office of the Governor

P.O. Box 720

Jefferson City, MO 65102

Phone: (573) 751-3222

Fax: (573) 751-1495

webform

Twitter: @GovParsonMO

Facebook: www.facebook.com/GovMikeParson/

Dear Governor Parson,

Ernest Johnson is scheduled for execution on 5 October for the 1994 murder of three individuals despite
evidence that he has an intellectual disability, in violation of the US Supreme Court Decision in Atkins v.
Virginia and international law.

Ernest Johnson has an intellectual disability and has been diagnosed with Fetal Alcohol Syndrome.
Improper jury instructions during his third resentencing rehearing incorrectly placed the burden on him to
demonstrate his disability rather than on the state to prove he did not have one, as required under Atkins’
Supreme Court decision.

Furthermore, Johnson had surgery to remove a brain tumour that left him with seizures which can be
triggered by the lethal injection drugs used by Missouri during executions, these may cause great pain and
potentially violate the US Constitution’s prohibition of cruel and unusual punishment under the Eighth
Amendment.

I urge you to stay the 5 October execution of Ernest Johnson and grant him clemency.

Yours sincerely,


https://governor.mo.gov/contact-us
http://www.facebook.com/GovMikeParson/
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ADDITIONAL INFORMATION

Ernest Lee Johnson was convicted and sentenced to death in 1995 for the 1994 murders of Mary Bratcher, age
46; Fred Jones, age 58, and Mabel Scruggs, age 57, in a convenience store in Columbia, Missouri, where the
three worked.

In 1998, the Missouri Supreme Court ordered a new sentencing due to the lawyer’s failure to present the
testimony of a psychiatrist who had examined Ernest Johnson. The Court said it was “left with the definite and firm
impression” that his testimony “would have altered the jurors' deliberations” and may have resulted in a vote for life
imprisonment.

In 2002, the US Supreme Court ruled in Atkins v. Virginia that the execution of people with intellectual disability
contravened a national consensus and was unconstitutional. The Atkins ruling pointed to clinical definitions of
“mental retardation” as a disability, manifested before the age of 18, characterized by significantly sub-average
intellectual functioning, and with limitations in two or more adaptive skill areas. It left it to states to develop
“appropriate ways to enforce the constitutional restriction”, resulting in a degree of inconsistent application across
the country. At his third resentencing hearing in 2006 following Atkins, the judge instructed the jurors that if they
unanimously found “by a preponderance of the evidence” that Ernest Johnson had an intellectual disability, then
they would have to return a verdict for life imprisonment without parole. The defence objected to this instruction,
arguing that it should have been the prosecution’s burden to prove Ernest Johnson did not have an intellectual
disability. In addition to the evidence of his intellectual disability, Ernest Johnson has been diagnosed with Fetal
Alcohol Syndrome, the most serious condition on the group of conditions known as Fetal Alcohol Spectrum
Disorders (FASDs). According to Ernest Johnson’s lawyers, his mother abused alcohol and drugs from around the
age of 10, and by the time she was pregnant with Ernest at the age of 18 she was reported to be drinking large
guantities of gin and whisky, as well as taking sedatives. Ernest Johnson's half-brother was diagnosed with an
intellectual disability and his mother likely had one as well. In their June 2021 briefing, the defence team
highlighted studies that found an increased risk of diagnosis due to a close familial history of intellectual disability.

Around 2008, it was discovered that Ernest Johnson had a meningioma brain tumour. He underwent surgery on
28 August 2008 to remove part of the tumour (it could not be removed in its entirety). Since the surgery, Ernest
Johnson has suffered from seizures and has been prescribed anti-seizure medication. Prior to his 2015 scheduled
execution, his lawyer filed a complaint in federal court seeking an injunction against the execution, arguing that his
lethal injection could cause him to have violent seizures which would render his execution unconstitutional. In an
affidavit signed on 22 October 2015, filed with the complaint, an expert in anaesthesiology and surgery stated that
“...a substantial risk of serious harm will occur during his execution as a result of a violent seizure that may be
induced by Pentobarbital injection. Generalized seizures, such as the one that would occur in Mr Johnson, are
severely painful. Pentobarbital is a drug in the barbiturate class... Pharmacologically, barbiturates like
Pentobarbital are known to actually exaggerate pain. That is, they make pain worse... | am of the medical opinion
that Mr Johnson faces a significant risk for a serious seizure as the direct result of the combination of the Missouri
lethal injection protocol and Mr Johnson’s permanent and disabling neurologic disease”. The US Supreme Court
halted his 2015 execution to allow the appeals around this issue to continue. In April 2020, the US Court of
Appeals for the Eighth Circuit rejected his appeal for an alternate method of execution, nitrogen-induced hypoxia,
after the US Supreme Court rejected a similar claim from Missouri when it found that nitrogen was not tried or
tested. The Eighth Circuit noted Ernest Johnson had established a risk of pain,

His execution was scheduled for 5 October 2021. On 21 June 2021, Ernest Lee Johnson sought relief from the
Missouri Supreme Court on the basis that he never received a reliable determination on his intellectual disability;
that jury instructions during his resentencing unconstitutionally required that all jurors believe his intellectual
disability — one juror could overrule the other eleven; and that the lethal injection protocols may cause extreme
pain due to his seizures. On 31 August, the Missouri Supreme Court denied his request.

Amnesty International opposes the sentence in all circumstances as a violation of the right to life and the ultimate
cruel, inhuman and degrading punishment.

PREFERRED LANGUAGE TO ADDRESS TARGET: English
You can also write in your own language.

PLEASE TAKE ACTION AS SOON AS POSSIBLE UNTIL: 5 October 2021
Please check with the Amnesty office in your country if you wish to send appeals after the deadline.

NAME AND PRONOUN: Ernest Lee Johnson (He/Him)
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And copies to:

American Embassy

33 Nine Elms Lane, London SW11 7US
020 7499 9000

Monday-Friday 08.30-17.30



